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DECEMBER 16th - NATIONAL CALL YOUR CONGRESSMAN TO OPPOSE 151A!
Dear  Agent
Gordon Marketing and NAFA believe that this week is CRITICAL to ensure that no action is taken on the Proposed Rule 151A.  The senators are in their Washington DC offices this week and may be focused on the financial crisis and auto industry bailout.  Nonetheless, we believe that contacting Chairman Cox at the SEC this week is essential to us stopping any action on the proposal prior to the holidays.  They are meeting tomorrow the 17th! 
Don’t have time to send a letter?  We’ve made it easy for you! NAFA has partnered with Copytalk to make your contact simple and quick.  Just call the toll-free number and give the information listed below.  The recording can be up to 4 minutes in length.  Copytalk will transcribe your message and send it directly to your Senators and Representative electronically.  We will also send you a copy.   
Call:  877-267-9825
Input Code: Caller Id: 211-211-2111 Pin: 2211
Record the following:  


-- OPPOSE SEC PROPOSED RULE 151A --

PRESERVE STATE INSURANCE REGULATION OF

FIXED INDEXED ANNUITY PRODUCTS
List of Talking Points
1. The recent downturn in the stock market highlights the value of Fixed Indexed Annuities (FIAs).  The SEC’s timing could not be worse:  While millions of Americans are suffering huge financial losses as a result of the ongoing plunge in the stock market, FIA holders have not lost a penny in retirement savings because of this turmoil.  FIA holders have peace of mind that market fluctuations do not adversely affect their retirement savings.  This is a product that should be encouraged – not discouraged – as 151A would do. 

2. Fixed Indexed Annuities (FIAs) enhance financial security for millions of Americans.  FIAs are insurance products that, like traditional annuities, provide consumers guarantee of principal and previously credited interest, flexibility, tax-deferral, and many other advantages to protect and enhance savings.  FIAs have been regulated by states as insurance products since their inception.  The essential difference between a traditional fixed annuity and a fixed indexed annuity is the method provided for crediting interest.  By simply taking into account movements in an external market index such as the S&P 500 –(not investing the customer’s funds in the index), FIAs can potentially earn higher rates of interest on a customer’s principal than traditional annuities.  Sales of this innovative product have increased significantly in recent years because they give consumers a unique combination of guaranteed protection and opportunity for higher accumulation.

3. Proposed Rule 151A would turn FIA insurance products into securities – and thereby subject them to an unnecessary, additional layer of regulation.  On June 25, 2008 – more than a decade after first publishing a “concept release” -- the SEC announced proposed rule 151A, which would reclassify FIAs and potentially many other state-regulated insurance products as securities and subject them to SEC regulation.  This will have far-reaching negative consequences – stifling product innovation, hurting the livelihood of the small businesses and state-licensed insurance agents who distribute FIAs, and providing little additional consumer protection at tremendous cost.  

4. Proposed Rule 151A would disrupt decades of existing law and be inconsistent with Supreme Court precedent.  The SEC proposal is novel, will cause confusion and is contrary to judicial precedents on what constitutes an “annuity” exempt from securities laws.  In a nutshell, a product is considered a “security” when the investment risk is transferred from the issuer (or insurance company) to the consumer and when the product is marketed primarily for its ability to earn returns based on investment performance.  FIAs simply do not transfer investment risk to purchasers as is the case with mutual funds or variable products.  Further, FIAs are marketed primarily for their stability, tax-deferral, death benefits and other insurance features, not as tradable stock market investments.

5. FIAs are heavily regulated by state insurance departments.  Through the NAIC (National Association of Insurance Commissioners), state regulators have worked hard over many years to come up with appropriate annuity sales suitability and disclosure requirements, which have been adopted in a substantial number of states and complement existing life insurance and annuity advertising and replacement laws, agent licensing and education requirements, and insurer solvency laws.  In addition, the NAIC has created an annuity buyer’s guide and is currently working on more consumer friendly disclosure materials.  Insurance commissioners are far ahead of securities regulators on these issues and NAIC leadership opposes the SEC’s unnecessary intrusion into state insurance regulatory jurisdiction.

6. Adoption of Proposed Rule 151A would harm small business and independent life insurance agents.  Adoption of 151A would permit only individuals registered with the SEC as broker-dealers, and their affiliated persons, to sell FIAs.  Thousands of solely state-licensed insurance agents would be suddenly shut out of this market potentially ruining the many small businesses that specialize in these products and rely on independent agents to distribute them.  Other insurance agents would be forced, at significant time and expense, to register with the SEC and join a self-regulatory organization such as FINRA, or become affiliated persons.  Also, the products themselves would have to go through the expensive, cumbersome process of being filed with the SEC even though these products are already approved by state insurance regulators.  This rule is unnecessary and bad policy.

7. Opposition to 151A is widespread.  Opponents include the officership of the National Association of Insurance Commissioners, the Association for Insured Retirement Solutions (NAVA), the National Association for Fixed Annuities (NAFA), the National Association of Insurance and Financial Advisors (NAIFA), the Independent Insurance Agents and Brokers of America (the “Big I”), the American Academy of Actuaries (AAA), the American Bankers Insurance Association (ABIA), and the National Association of Independent Life Brokerage Agencies (NAILBA) and at least 19 Members of Congress so far.  
8. Past market abuses have been exaggerated.  Abuses can be found in the marketing of all types of financial products, including many already regulated by the SEC.  FIAs are not unique in this regard.  However, such concerns have been largely addressed by state regulations and higher standards of practice in the industry, which increasingly reflect NAIC requirements regardless of whether a particular state has adopted them.  The FIA market has continued its rapid growth primarily because consumers are satisfied and appreciate the stability and features FIAs provide.   

9. Proposed Rule 151A has not been appropriately vetted and should not be rushed to adoption.  With virtually no forewarning, the SEC unveiled this proposal on June 25th and allowed for comments only until September 10 – far too short a period for a proposal of this magnitude.  The SEC eventually reopened the comment period for another 30 days, through November 17, but this is still inadequate given what’s at stake.  The comment period has now closed and the SEC is reviewing thousands of comments, most filed in opposition to the proposal.  The SEC could move to adopt the rule at any time now.  More time should be provided for stakeholders to evaluate, comment, and possibly offer alterative approaches to address any valid concerns.  Fairness demands that such a far-reaching proposal not be adopted hastily. 

10. Congress should restrain the SEC’s unwarranted attempt to rewrite established federal law.  The SEC should not be permitted to legislate such a profound change in well-established law distinguishing insurance products from securities based on a woefully incomplete factual record and absent congressional input.  At a minimum, Congress should formally convey its opposition to the SEC and demand a more inclusive approach to resolving any real concerns not already addressed by existing state regulation.    

M
Sincerely,

Kim O’Brien


NAFA Executive Director 
-- OPPOSE SEC PROPOSED RULE 151A --

PRESERVE STATE INSURANCE REGULATION OF 

FIXED INDEXED ANNUITY PRODUCTS
Hello, this is [Your Name] calling and I am a taxpayer in [City, State].  I am calling to oppose the SEC Proposed Rule 151A because (pick 2 or 3 from the list below to keep your recording to the required 4 minutes). 


I am asking you as my representative to contact SEC Chairman Christopher Cox and ask him to withdraw the rule.  19 members of the House of Representatives have already signed a letter of opposition.  The Commission has not taken the time to understand the existing and ongoing work by state insurance regulators and insurance carriers to ensure a safe and informed sales environment for purchasing indexed annuities. I have been [selling/distributing] these products for [number] years and know that the products my customers bought to preserve and protect their retirement savings have done their job particularly in the last 3 months.  Not one owner of an indexed annuity has lost any of their account value (not a penny) during the market crisis.   


Thank you very much for your time.  If you have any questions you can contact me at:  [Phone] or [Email].  








